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thing is that they should not have treated the proposition with the 
contempt that it deserved. That these learned and able judges 
should have given respectful attention to such a point and that it 
should not even yet have received its death blow indicates the 
ever present need of the careful distinction between rights of 
enjoyment and possession. 

The dictum in Hartley v. Vermillion 15 to the effect that a 
highway may be gained either "by prescription" or by "implied 
dedication" is of a sort further to darken judgment in the whole 
field of prescription rights. Dedication implies an act on the part 
of the dedicator ; prescription, on the contrary, in the sense which 
it has come to have in the modern law, rests upon the act of the 
claimant. The act of dedication may well be inferred by a jury 
from the fact that a defined road has long been used by the 
public, but the ultimate question is whether the evidence is of a 
sort to justify the finding of an act by the dedicator or an authori- 
zation by him of acts done by others. The attitude of the land- 
owner in the normal case of a private easement by prescription 
where no privity of title exists between him and the easement 
claimant is or should be a matter of indifference; the claimant's 
attitude ought to be the important thing. 

0. K. M. 

Public Utilities : Constitutionality of Provision for Con- 
demnation by Railroad Commission. — A decision of interest 
in interpreting the very large constitutional powers of the Cal- 
ifornia Railroad Commission is that of Marin Municipal Water 
District v. Marin Water and Power Company} 

Section 47 of the Public Utilities Act 2 provides a scheme 
whereby certain classes of public corporations desiring to take 
over and operate an existing public utility, may proceed to acquire 
the property of such public utility. According to this section 
the value, or just compensation, to be paid for the property to 
be condemned is to be fixed by the Railroad Commission, leav- 
ing the question of right and power to condemn to the judgment 
of the superior court. The question in the present case is whether 
the transferring of the final fixing of value from the superior 
court, where it formerly lay, to the Railroad Commission of Cal- 
ifornia is in conformity with the state and federal constitutions. 

So far as the state constitution is concerned, section 23a of 
article XII, added in November, 1914, explicitly gives the legis- 
lature authority to confer such power on the Railroad Commis- 
sion, and confirms section 47 of the Public Utilities Act. And 
as this amendment to the Constitution declares anything in the 
whole instrument inconsistent therewith of no avail, any other 



18 Supra, n. 9. 

1 (May 27, 1918), 55 Cal. Dec. 793. 

2 Cal. Stats., Extra Sess., 1911, p. 55. 
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provision on the subject of eminent domain is subordinated 
thereto. 

In respect to the Fourteenth Amendment, the court holds that 
the compensation required by due process, 3 is secured; that while 
the ascertainment of just compensation is a judicial question,* 
the hearing before the Railroad Commission is of a judicial nature 
satisfying the requirements of constitutional law, 5 and that it is 
not requisite for due process that the compensation be fixed by 
a jury. 6 W. C. J. 

Wills: Construction of Devise to Heirs of Testator. — 
In the Estate of Watts, 1 the Supreme Court of California, revers- 
ing the trial court, held that where a testatrix used the word 
"heirs" in her will without qualification, the word should be con- 
strued as including those entitled to succeed to property upon 
intestacy, as provided for in the Civil Code. 2 The court looked 
at the nature of the property and since the estate consisted 
entirely of community property belonging to the testatrix and 
her predeceased spouse, decreed that distribution should be made 
among her own and her husband's relatives. 8 Had the estate 
consisted of separate property, distribution would have been 
made to her relatives solely. 4 

In so deciding, the court gave effect to the well established 
principle that in construing the word "heirs" and determining who 
are entitled to take property in that character, the court should 
have regard not only to the origin of the property but also to the 
species of property that has been disposed of in the will. 5 In 
jurisdictions where personalty went to next of kin and realty 
to heirs, a general bequest of personalty to "heirs" would have 
passed to those who could have taken in that character under 
the local statutes of distribution; while a general devise of realty 

* Chicago, B. & Q. R. R. Co. v. Chicago (1897), 166 U. S. 226, 41 
L. Ed. 979, 17 Sup. Ct. Rep. 581. 

4 Monongahela Navigation Co. v. United States (1892), 148 U. S. 
312, 37 L. Ed. 463, 13 Sup. Ct. Rep. 622. 

8 Marin Water and Power Co. v. Railroad Commission (1916), 171 
Cal. 706 154 Pac. 864 

'eBauman v. Ross (1897), 167 U. S. 548, 42 L. Ed. 270, 17 Sup. Ct. 
Rep. 966. 

"• (Sept. 24, 1918), 56 Cal. Dec. 301. 

2 Cal. Civ. Code, § 1334; Hochstein v. Berghauser (1899), 123 Cal. 
681, 687, 56 Pac. 547. 

•■Cal. Civ. Code, § 1386, subd. 8; Estate of Davidson (1913), 21 
Cal. App. 118, 131 Pac. 67; Estate of William Brady (1915), 171 Cal. 
1, 151 Pac. 275. 

*Cal. Civ. Code, § 1386, subd. 3. 

"Clarke v. Cordis (1862), 4 Allen 466, 480; Fabens v. Fabens (1886), 
141 Mass. 395, 5 N. E. 650; Reen v. Wagner (1893), 51 N. J. Eq. 1, 
26 Atl. 466; Estate of F. A. Comly (1890), 136 Pa. St. 153, 20 Atl. 
397; Montignani v. Blade (1895), 145 N. Y. Ill, 39 N. E. 719; In re 
Senson's Estate (1893), 55 Minn. 300, 56 N. W. 1115. 



